UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
ITI HOLDINGS, INC.,
Plaintiff,
Docket No. 05-184-P-S

V.

PROFESSIONAL SCUBA
ASSOCIATION, INC,, et al.,

N N N N N N N N N NS

Defendants

RECOMMENDED DECISION ON MOTIONS TO DISMISS, FOR A MORE DEFINITE
STATEMENT AND TO TRANSFER

The defendants, Professional Scuba Association, Inc., Professona ScubaAssociation Internationd,
LLC, Ha Watts, Janice Waitts, Joseph Odom, Michad Ange, Tools for Diving Education, Inc., David
Crockford and Joseph Kelser, moveto dismissthis case on the grounds of lack of persond jurisdiction and
falure to gateaclam onwhich relief may be granted. Defendants Mation to Dismiss, etc. (“ Defendants
Motion”) (Docket No. 19) at 1. Inthedternative, they seek an order requiring the plaintiff to state certain
of its daims more definitely. 1d. The plaintiff has filed a motion to transfer and a memorandum which,
dthough styled as a memorandum in support of its transfer mation, also includes its oppostion to the
defendants motion. Plantiff’s Memorandum of Law in Support of Its Maotion to Trandfer (“Plaintiff's

Motion”) (included in Motion to Transfer, Docket No. 23) and Argument, Section A (“Plantiff's



Opposition”) (included in Plaintiff’ s Motion at pp. 6-15)." | recommend that the court grant the motion to
dismiss on jurisdictiona grounds as to some of the defendants and on the merits as to the remaining
defendants.
I. Motion to Dismissfor Lack of Personal Jurisdiction
A. Applicable Legal Standard

A motion dleging lack of persona jurisdiction is governed by Fed. R. Civ. P. 12(b)(2). Sucha
moation raisesthe question whether adefendant has* purposefully established minimum contactsin theforum
State.” Hancock v. Delta Air Lines, Inc., 793 F. Supp. 366, 367 (D. Me. 1992) (citation and internal
quotation marks omitted). The plaintiff bears the burden of establishing jurisdiction; however, where (as
here) the court rules on a Rule 12(b)(2) motion without holding an evidentiary hearing, a prima facie
showing suffices. Archibald v. Archibald, 826 F. Supp. 26, 28 (D. Me. 1993). Such ashowing requires
more than mere reference to unsupported dlegationsin the plaintiff’ s pleadings. Boit v. Gar-Tec Prods.,
Inc. 967 F.2d 671, 675 (1st Cir. 1992). However, for purposes of consdering aRule 12(b)(2) motionthe
court will accept properly supported proffers of evidence astrue. |d.

Because thisisadiversty case, the court’ s authority to exercise persond jurisdiction over anorn-

resdent defendant islimited by the State of Main€ slong-arm statute. See American Expressint’l, Inc. v.

! The plaintiff submitted no response to the defendants’ motions to dismiss for failure to state a claim or for a more
definite statement beyond a footnote which states in its entirety: “The defendants also have moved to dismiss the
complaint for failure to state a claim upon which relief can be granted, or, aternatively, for amore definitive statement. ITI

has not responded to this motion because it intends to file an amended complaint as a matter of right, and the court’s
determination of ITI’s motion to transfer will determi ne whether Florida or Maine law applies going forward.” Plaintiff’s
Opposition at 6 n.4. Contrary to the plaintiff’s assertions, the filing of an answer by the defendants (Docket No. 26)

subsequent to the filing of the motion to dismiss does not “render[] the defendants’ motion to dismiss on the merits
moot.” Plaintiff’s Reply Memorandum in Support of ItsMotion to Transfer (“Plaintiff’s Reply”) (Docket No. 30) at 2. Nor
can the plaintiff avoid the fact that its failure to respond to two of the three arguments advanced by the defendantsinthe
motion to dismiss constitutes awaiver of itsright to oppose those motions simply by stating that it intends to file an
amended complaint. Id. at 3. See Local Rule 7(b).



Mendez-Capellan, 889 F.2d 1175, 1178 (1st Cir. 1989). As Maine's long-arm datute permits the
exercise of jurisdiction over non-resident defendants to the “fullest extent permitted by the due process
clause of the United States Condtitution, 14th Amendment,” 14 M.R.SA. 8§ 704-A(1), theinquiry focuses
on whether the assumption of jurisdiction would violate due process.

Due process requires that each defendant have “ minimum contacts with [the forum] such that the
maintenance of the suit does not offend traditional notionsof fair play and subgtantid justice.” International
Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (citation and internd quotation marks omitted).
Minimum contacts are determined by whether the defendant * purposefully avalls[himsdf] of theprivilege of
conducting activitieswithin the forum State, thusinvoking the benefits and protections of itslaws” Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985).

To establish persond jurisdiction over anonresdent defendant, the plaintiff must demondrate that
the defendant is subject either to “generd” jurisdiction or “ specific” jurisdiction. “[A] defendant who has
maintained a continuous and systematic linkage with the forum state brings himsdf within the generd
jurisdiction of that tat€' s courtsin respect to al matters, even those that are unrelated to the defendant’s
contactswiththeforum.” Phillips Exeter Acad. v. Howard PhillipsFund, Inc., 196 F.3d 284, 288 (1st
Cir. 1999) (citationsomitted). Absent generd jurisdiction, thiscourt may ill assumejurisdiction if thedam
“relatessufficiently to, or arisesfrom, asignificant subset of contacts between the defendant and theforum.”

Id.
The Maine Law Court has determined that
before exerciang its jurisdiction over an out-of- Sate defendant, the court must
conclude that (1) Maine has a legitimate interest in the subject matter of this
actions; (2) the defendant, by its conduct, should reasonably have anticipated

litigetion in Maine, and (3) exercise of jurisdiction by Man€e's courts would
comport with traditiona notions of fair play and subgtantid judtice.



Frazier v. BankAmerica Int’l, 593 A.2d 661. 662 (Me. 1991). Once the plaintiff demondrates that
Maine hasalegitimate interest in the controversy and that the requisite minimum contacts exist such thet the
defendant should reasonably expect litigation in this state, the burden shiftsto the defendant to provethat the
exercise of jurisdiction would not comport with fair play and substantia justice.

B. Factual Background

The plaintiff has submitted evidence to support the following reevant facts that gppear in the
complaint. That evidence is the affidavit of Brian Carney, which is Exhibit 1 to its motion to transfer.
Declaration of Brian Carney (“Carney Decl.”) (Exh. 1to Plaintiff’ sMationto Transfer) 1 3-4, 11-20. For
ease of reference, | will cite only the relevant paragraphs of the complaint.

According to the complaint, which dleges tortious interference with contractud relaions, civil
congpiracy,? fraud, breach of contract, misappropriation of trade secrets, copyright infringement, trademark
infringement, trade dress infringement and wfair competition, Complaint (Docket No. 1) at 22-56,
defendants Professiona Scuba Association, Inc. (“PSA™) and Professiond Scuba Association Internationd,
LLC (“PSAI”) are Florida corporations with aprincipa place of businessin Ocda, Florida; defendantsHd
Watts, Janice Watts and Joseph Odom are resdents of Ocda, Florida; defendant David Crockford isa
resident of Cornwall in the United Kingdom; defendant Joseph Kelser isaresident of Singapore, Maaysa;
defendant Michae Ange is a resdent of New Port Richey, Horida; and defendant Tools for Diving
Education, Inc. (“TDE") isaNorth Carolina company with a principa place of business in Dunn, North

Caroling, id. 1112-10. Theplantiff isaMaine corporation with its corporate officein Topsham, Maine. Id.

2 Maine law does not recognize a separate cause of action for civil conspiracy. Forbisv. City of Portland, 270FSupp2d
57,61 (D. Me. 2003).



11 It provides certification, training materids and supporting documentation to the recreationd, technica
and public safety scuba diving markets. 1d.

Defendant PSA, which wasfounded by defendant Hal Wetts, isaregiond, specidized divetraning
company that hasfocused on teaching extended range, degp air diving. 1d. 19. Defendants Odom, Ange,
Crockford and Keiser have sgned written agreementswith the plaintiff in which they agreed to promote the
plantiff’ sinterestsand maintain the confidentidity of itsproprietary information. 1d. 123. Odomand Ange
a0 agreed to provide training materia sthey had written for use under various brand names owned by the
plantiff. 1d.

Defendants Hal Watts, Janice Watts, Odom, Ange, Crockford and Keiser met between October
13and 16, 2004 in Houston, Texasto discusstheimplementation of aconspiracy againg the plaintiff and to
enlig othersto join. 1d. 32. Odom sgned a publishing contract with the plaintiff in 2001. 1d. §38. On
October 27, 2004 Odom resigned as director of training for the plaintiff and four days later became
president of PSA. Id. 1140-41. Two-thirdsof thetraining coursesoffered by PSA since Odom became
its presdent are the same as eight of the nine course manudsthat Odom provided exclusively to the plantiff.

[d. 11 49.

On December 27, 2004 Ange resigned his pogition on the plaintiff’ straining board. 1d. §51. On
January 30, 2005 PSA announced that Ange would become itsvice-president for the Americas. 1d. 52.
Ange had four publishing agreements with the plaintiff covering four training manuds I1d. 153. The
agreements date that Ange assgnsal rightsin these worksto the plaintiff and agrees not to compete with
the plaintiff by publishing any edition, adaptation or derivative of the manudsand givesthe plaintiff theright

of firgt refusal on any future book-length works designed for use by adiver training agency. 1d. §54.



Crockford is the former head of the plaintiff’s operationsin Europe. 1d. 159. On February 22,
2004 he dgned an agreement with the plaintiff that contained non-compete, non-solicitation and
confidentidity provisons. 1d. §60. In October 2004 Crockford induced the plaintiff to sgn anew, less
restrictive agreement. 1d. § 63. Hejoined PSA asits vice-president and general manager of European
operations shortly after Ange. 1d. 1158, 69.

On February 19, 2004 Kelser Sgned a written agreement with the plaintiff that contained nor+
compete, non-licitation and confidentidity provisons. 1d. 74. 1n October 2004 heinduced the plaintiff
to Sgn anew, lessredtrictive agreement. 1d. 77. Inlate March 2005 Ke ser terminated hisrelationship
with the plaintiff and because vice-president of PSA for Adaand the Pacific Rim. 1d. 1 80.

PSA and PSAI have published copyrighted materid s of the plaintiff astheir own; imitated thetrade
dress of the plaintiff’s products, sold the plaintiff’s products as their own; and manufactured, sold and
digtributed products bearing the PSAI logo a ong with the plaintiff’ strademarks and copyright notices. 1d.
94.

C. Discussion

The plaintiff contendsthat thereis sufficient evidenceto support this court’ sexercise of both generd
and specific persond jurisdiction over each of the defendants. Plaintiff’s Oppostion a 11. It does not
address each defendant individudly initsargument, but the court’ sjurisdiction over each defendant must be
consdered separately. Harris Rutsky & Co. Ins. Servs,, Inc. v. Bell & ClementsLtd., 328 F.3d 1122,
1129-30 (9th Cir. 2003).

1. Professional Scuba Association, Inc. The plantiff assertsthat “ generd persond jurisdiction exists
over the defendants because . . . dl of the defendant[s] have nevertheless engaged in continuous and

systematic activity, unrdlated to this lawsuit, with ITI inMane” 1d. Citing Carney’ saffidavit, the plaintiff



assertsthat “al of the defendants have either purchased products from I T1, such [as] training materidsand
certifications, or they have sold training manuals that they authored to ITI in Maine” Id. However, the
cited paragraph of Carney’ s affidavit makes this assertion only asto “theindividua defendants” Carney
Decl. §22. Evenif thisterm could reasonably be read to mean dl of the defendants, rather than the more
likely inferencethat it refersto only the human defendants, there are no specific dlegationsinthedeclaration
or inthe complaint that any of the corporate defendants sold training manua sto theplaintiff. The complaint
does not allege that any of the corporate defendants did so, and the language in Carney’ s affidavit isthe
equivalent of unsupported dlegations in a complaint on this point. This “evidence’ is insufficient to be
consdered with respect to the exercise of genera jurisdiction over PSA.

Theplaintiff next assertsin thisregard that “[t] he defendants have sent correspondence and e-malls
to ITI and through its serversin Maine; placed numerous phone cdlsto ITI in Maine; sent certificationsto
Mainefor processng; and they have admittedly traveled to Maine to conduct businesswith or on behalf of
ITI.” Paintiff’'sOppogtion a 11. Thewording of the paragraph of Carney’ s affidavit cited in support of
thisassartion isidentica. Carney Decl. 122. Corporations can do these things only through their human
agents or employees, who must at a minimum be identified in order for their actions to be imputed to the
corporation. The assertion, as it is stated, is not evidence that can support the exercise of generd
jurisdiction over PSA.

The plaintiff next contends that “al of the defendants committed intentiond, tortious conduct that
was expresdy aimed at ITl in Maine,” followed with aligt of specificacts. Plantiff’sOppostion at 11-12.
Setting asde the fact that such “expresdy amed” contacts are the subject matter of specific rather than
generd persond jurisdiction, Dole Food Co. v. Watts, 303 F.3d 1104, 1110-111 (9th Cir. 2002) ; see

generally Accessories Ltd. of Maine, Inc. v. Longchamp U.SA., 170 F.Supp.2d 12, 14-15 (D. Me.



2001), only two of thelisted acts could possibly be performed by acorporation.® Thosearesdling on-line
traning directly to Maineresidents and targeting their interactive web Stesto resdentsof Maine. Plantiff’s
Oppogtion at 12. Only oneof the paragraphs of Carney’ saffidavit cited in support of thisassertion relates
to these dleged acts. Carney Decl. 124. That paragraph assertsin its entirety that

[a]fter thislawsuit wasfiled, ITI learned that PSA and PSAI recently established
interactive web sites, www.psai.com and www.psai- training.com, that deliver(]
on-line scuba indruction to resdents of Maine. See Exhibit C. In fact, one of
ITI'semployeesin ITI’s Maine offices successfully registered and paid for on-
lineingruction from PSA/PSAI by following theingructionson itsinteractiveweb
Stes.

Id. Themere existence of an interactive web site and one contact with aMaine resident through that web
gteisnot sufficient to establish either genera or specific persond jurisdiction. See Talarico v. Marathon
Shoe Co., 2001 WL 366346 (D. Me. Apr. 12, 2001), at *5 (citing Mink v. AAAA Dev. LLC, 190 F.3d
333, 336 (5th Cir. 1999)); seealso Maritz, Inc. v. CyberGold, Inc., 947 F. Supp. 1328, 1333 n.4 (E.D.
Mo. 1996) (disregarding 180 occas ons on which plaintiff had accessed defendant’ s web site, noting that
“[i]f such contacts were to be congdered, aplaintiff could dwaystry to create persond jurisdiction”). In
addition, it is impossible to tell from the plaintiff’ s submissons when the web sites were created. The
cregtion of such aweb ste after the complaint in an action wasfiled may not be considered in determining
whether genera persond jurisdiction exigs. Noonan v. Winston Co., 135 F.3d 85, 94-95 (1<t Cir.
1998). The plaintiff has not established that this court has genera persond jurisdiction over PSA.
Andysisof generd persond jurisdictionis* considerably more stringent than that gpplied to specific

jurisdiction questions,” United States v. Swiss Am. Bank, Ltd., 274 F.3d 610, 619 (1st Cir. 2001)

% A corporation itself cannot “ma[ke] numerous businesstrips. . . , ma[k]e false statements. . ., sen[d] emmal lidtations.
.., violate[] several contracts. . ., [or] attempt[] to divert monies. ...” Plaintiff’s Opposition at 12. Some identifiable and
identified human actor must be involved.



(citation omitted), but the plaintiff provides no discussion of specific jurisdiction separate from its generd

jurisdictiona andysis. Plaintiff’s Opposition at 9-15. The plaintiff assertsthat “ PSA/PSAI dready hasa
least one indructor teaching in the State of Maine” Id. a 12. Thisassartion is clearly related to one or
more of the counts in the complaint and may therefore be considered as evidence of specific persona

juridiction.  The paragraph of Carney’s affidavit cited in support of this assertion gates that Carney

“know[9] of at least one current PSA ingtructor whoresidesinMaine....” Carney Dedl. 23. Thisdoes
not establish that this individud is teaching in Mane. The fact that one of PSA or PSAI’s ingtructors
currently livesin Maneisinsufficient to establish goecific persond jurisdiction. Onethe showing made, this
court does not have persond jurisdiction over PSA.

2. Professional Scuba Association International and Tools for Diving Education, Inc. Theplaintiff
presents no more evidence on the jurisdictiond question for PSAI than it did for PSA and even lessfor
TDE. For the same reasons, therefore, this court does not have persond jurisdiction over PSAI or TDE.

3. Hal Watts The plaintiff contends that Waitts is subject to this court’s generd and specific persond

jurisdiction because he “ether purchased products from ITI . . . or . . . sold traning materids that [he)
authoredto ITI inMaing,” “sent correspondence and e-mailsto I Tl and throughitsserversin Maine; placed
numerous phone cdls to ITI in Maine, sent certifications to Maine for processing; and . . . admittedly

traveled to Maine to conduct business with or on behdf of ITl.” Haintiff’s Oppodtion & 11. The
paragraph of Carney’s affidavit thet is the only authority cited for this assertion uses identica language.
Carney Dedl. 1122. It isimpossible to discern from this statement whether Hal Wattsisin fact one of the
“defendants’ to whom this sentence refers. The only likdy conclusionisthat heisnot, becauselater inthe

same paragraph Carney identifies Ange, Odom, Crockford and K e ser asthe defendantswith whom he has



gpoken *hundreds of times’ and who used “ITI’ s private e-mail server in Maine to communicatewith . . .
Ha Watts. ...” Id. Thisinformation may not be used to establish persond jurisdiction over Ha Waits.
The plaintiff next assartsthat “dl of the defendants committed intentiond, tortious conduct that was

expressy amedat ITI inMaine” aganwithout making it clear who “dl of the defendants’ are. Opposition
at 11. According to the plantiff, “they”

have made numerous busi nesstripsto Maine, they have made fd se satementsto

Maineresdentsabout thefuture viability of 1TI, they have sent e-mall dliatations

through ITI’s computer servers in Maine, they have violated severa contracts

that govern their businessrelationship with I Tl in Maine, they have attempted to

divert monies that were bound for Maine, they sell on-line training directly to

Maineresdents, and they target their interactive web sitesto resdentsof Maine.
Id. at 12.* Ha Watts statesthat he has never traveled to Maine“for any business purpose,” and only once
gpproximately ten years ago to attend a wedding. Declaration of Hal Waits (Exh. 2 to Defendants
Motion) Y 15-16. He once sent out an e-mail through ITI’s server by mistake. 1d. 11 18-22. Hewas
certified to teach courses through ITI, but resgned “ as aresult of thelawsuit.” Id. §19-11. Hehasnever
maintained any contractud relationship with ITI. 1d. §11. This undisputed, specific information makes
clear that the plaintiff has not met its burden to demongtrate the existence in this court of genera or specific
persond jurisdiction over Ha Waits.
4. Janice Watts Theplantiff citesno more specific information about Janice Wattsthan it doesabout Hal
Wiats. Faintiff’'s Oppodition at 11-12. She states that she has “never maintained any relationship with

Faintiff[] beyond certificationsto teach TDI/SDI courses,” which shetaught in Horida; that she hasresigned

asaTDI/SDI ingructor; that she hasnever lived in or visited Maine, or conducted businesswith any Maine

* The plaintiff cites 47 paragraphs of its complaint in support of these assertions. Plaintiff’s Oppositionat 12. As| have
aready noted, supra at 2, demonstration of the existence of personal jurisdiction requires more than mere reference to
otherwise unsupported allegationsin the plaintiff’s pleadings. Boit, 967 F.2d at 671.

10



entity; and that she mistakenly sent one e-mail through the plaintiff’s server. Declaration of Janice Waits
(Exh. 3 to Defendants Mation) 7 413. As was the case with Hal Waits, the plaintiff has failed to
demondirate that this court has generd or specific persond jurisdiction over Janice Waitts.
5. Michael Ange. The generd dlegations aoout “dl of the defendants’ asserted by the plaintiff set forth
above may possibly gpply to defendant Ange and are equally asineffectiveto carry itsburden with respect
to him as they were for Hal and Janice Watts. The plaintiff does make specific dlegations about Ange,
however.” It contendsthat Angewas*in almost daily contact with I TI’ s office by telephone, fax and e-ml
for a period of severd years’ and “used ITI's private emall server in Mane’ to communicate with
defendants Odom, Crockford, Keiser and both Hal and Janice Watts. Plaintiff’sOppostionat 11. The
specific paragraphs of Carney’ saffidavit cited in support of these assertions by the plaintiff providethat he
has*“spokento Ange. . . hundreds of times,” but not where or when. Carney Dedl. 122. Hefares better
with hisassertion that Angewas “in amost daily contact with ITI’ soffice. . . for aperiod of severd years”
Id. The plaintiff dso relies on documents attached to Ange' s affidavit. Plaintiff’s Oppogtion & 5.
Those documentsarefour “publishing agreements’ concerning manuasand guideswritten by Ange.
Declaration of Michad Ange (Exh. 13 to Defendant’s Motion), Exhs. 1-A to 1-D. Contrary to Ange's
assertion that “[t]hose contracts referenced Pasco County, FHoridaas the proper forum for resolving lega
disputes,” AngeDecl. 111, each of the agreements statesthat the parties agreethat “ any dispute arising out
of or rdatingtothisAgreement” “shall be adjudicated by arbitration or litigation in the State of Maineand to
submit to the jurisdiction and venue thereof.” Publishing Agreement [re Diving Leadership Ingtructor

Guide], Exh. 1-A to Ange Dedl., 1141; Publishing Agreement [re Diving Leadership Student Manud], Exh.

® The plaintiff also relies on an e-mail sent “using I TI’ s proprietary e-mail addresslist” on December 4, 2005, Plaintiff’s
(continued on next page)
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1-B to Ange. Decl., 1141; Publishing Agreement [re Advanced Wreck Instructor Guide], Exh. 1-Cto Ange
Dedl., 41; Publishing Agreement [re Advanced Wreck Student Manud], Exh. 1-D to Ange Dedl., 141.
Some of the plaintiff’ sclams arise out of or are related to these agreements. Complaint 1 53-56, 199-
209. The plantiff has submitted sufficient evidence to establish this court’s specific persond jurisdiction
over Ange, at least to the extent that its claims arise from those agreements.

6. David Crockford. Theplantiff makesessentidly the same specific factud dlegations about Crockford
asthose discussed above with respect to Ange. Plaintiff’ sOppositionat 4-6, 11-12. In Crockford' scase,
there are two written agreements out of which at least some of the plaintiff’s clams arise or to which they
are related. Complaint 1 23, 60-63, 72, 158-74, 210-25. In both of these agreements Crockford
“expressy consent[ed] to the persond jurisdiction of the state and federd courtslocated in Mainefor any
lawsuit filed there againgt me by the [plaintiff] arising from or rdating to this Proprietary Information
Agreement.” ITI Holdings, Inc. Non-Compete, Non-Solicitation & Confidentidity Agreement (Exh. 1to
Declaration of David Crockford (“Crockford Decl.”) (Exh. 10 to Defendants Motion)) T 8(b); ITI
Holdings, Inc. Non-Compete, NonSolicitation & Confidentidity Agreement (Exh. 2to Crockford Dedl.)
8(b). The plaintiff has provided sufficient information to dlow this court to exercise persond jurisdiction
over Crockford, at least to the extent that its clams arise from the two written agreements.

7. Joseph Odom. The plaintiff also makes the same specific alegations about Odom as those discussed
above with respect to Ange and Crockford. Plaintiff’s Oppostion a 4-6, 11-12. Someof thealegations

in the complaint appear to arise out of or relate to thefirst of two written agreements attached to Odom’s

Opposition at 11, well after the complaint was filed. As| have already stated, events that occur after the filing of the
complaint may not be used to establish the court’ s jurisdiction over anamed defendant.

12



dfidavit® Complaint 1123, 38-44, 49, 187-98. That document isa publishing agreement which, contrary
to the suggestion of the plaintiff, Plaintiff’ sOppogtion & 4, 6, does not include a choi ce- of- venue provison.
Publishing Agreement, Exh. 1 to Odom Decl. The agreements thus provide no support for the plaintiff's
arguments concerning this court’ s persond jurisdiction over Odom, beyond thefact that thefirst agreement
does provide that Maine law will gpply to congtruction of the agreement. Id. at 6. While the question is
close, | concludethat the plaintiff has submitted sufficient evidence of Odom’ scontactswith I Tl and Mane
to satisfy the requirements for the exercise of this court’s persond jurisdiction over him. Contrary to the
defendants’ assertions, Defendants Motion at 25, Odom'’ s pecific contactswith Maineand with I Tl asset
forth in Carney’s affidavit, are related to the tort- and contract-based claims asserted againg him in the
complaint. The defendants make no argument with respect to any other elements of the test for the
existence of persond jurisdiction with respect to Odom.
8. Joseph Keiser. Agan, the plaintiff makes the same specific factud dlegeations about Keiser asit did
about Ange, Crockford and Odom for purposes of the discussion of persona jurisdiction. Attached to
Keiser's affidavit are two agreements that gppear to give rise to or relate to some of the clams raised
agang him in the complaint. Complaint Y 23, 74-78, 93, 175-86, 226-38. Each of these agreements
includes the same consent to persond jurisdictions of the state and federa courts in Mane as did the
agreements signed by Crockford. 1TI Holdings, Inc. Non Compete, NonSolicitation & Confidentidity
Agreement (Exh. 1 to Declaration of Joseph Keiser (“Keiser Decl.”) (Exh. 7 to Defendants Motion)) 1
8(b); ITI Holdings, Inc. Non- Compete, Non-Solicitation & Confidentidity Agreement (Exh. 2 to Keiser

Decl.) 18(b). Aswas the casewith Crockford, the plaintiff has submitted sufficient evidenceto alow this

® The second document consists of aletter and adocument entitled “ Assignment,” neither of which includes provisions
(continued on next page)
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court to exercise persond jurisdiction over Keiser, at least to the extent that its claims againgt him arise out
of or relate to the two written agreements.

For the foregoing reasons, | recommend that the motion to dismissfor lack of persond jurisdiction
be GRANTED as to defendants PSA, PSAI, Hal Waits, Janice Watts and TDE and otherwise
DENIED.

[I. Motion to Dismissfor Failureto Statea Claim

The defendants have dso moved to dismissthe clamsagaing them for falure to sate aclaim upon
which relief may be granted.

A. Applicable Legal Standard

Motionsto dismissfor fallureto sateaclam onwhich rdief may be granted invoke Fed. R. Civ. P.
12(b)(6). “[I]n ruling on a motion to dismiss [under Rule 12(b)(6)], a court must accept as true dl the
factud dlegdtions in the complaint and congrue al reasonable inferences in favor of the plantiffs”
Alternative Energy, Inc. v. . Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001). The
defendants are entitled to dismissal for fallure to state a clam only if “it appears to a certainty that the
plaintiff[s] would not be unableto recover under any set of facts” State S. Bank & Trust Co. v. Denman
Tire Corp., 240 F.3d 83, 87 (1t Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me.
2003).

B. Discussion
As| have noted above, the plaintiff has not filed any oppostion to the defendants motion to dismiss

on this ground, even after being derted to the danger of such a course by the defendants reply

which the complaint alleges to have been violated, although the “ Assignment” refersto a* Schedule A” which is not
(continued on next page)
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memorandum of law. Defendants Reply in Support of Their Motion to Dismiss (Docket No. 27) a 1-3.
This court has repeatedly granted motions to dismiss when the plaintiff files no oppostion See, eg.,
Andrewsv. American Red Cross Blood Servs., 251 F.Supp.2d 976, 978-79 (D. Me. 2003); Cardente
v. Fleet Bank of Maine, Inc., 796 F. Supp. 603, 606 (D. Me. 1992). The Firg Circuit has upheld this
practice. E.g., NEPSK, Inc. v. Town of Houlton, 283 F.3d 1, 7 (1st Cir. 2002). | see no reason to
deviate from that practicein this case.

Accordingly, | recommend that the motion to dismissfor failureto sate aclaim on which relief may
be granted be GRANTED as to Ange, Crockford, Odom and Keiser, the remaining defendants.

[11. Motion for a More Definite Statement and to Transfer

My recommendation that the motion to dismiss be granted renders moot the defendants' dternative

motion for a more definite satement and the plaintiff’s motion to transfer.
V. Conclusion
For the foregoing reasons, | recommend that the defendants motion to dismissbe GRANTED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 31st day of January, 2006.
/9 David M. Cohen
David M. Cohen

attached. Exh. 2 to Declaration of Joseph Odom (“Odom Decl.”) (Exh. 4 to Defendants' Motion).
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represented by DAVID G. CONCANNON
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LAW OFFICES OF DAVID G.
CONCANNON

150 STAFFORD AVENUE
SUITE 112

WAY NE, PA 19087
610-293-8084

Email: concannonlaw@msn.com

PATRICIA M. MATHERS
BOHAN MATHERS &
ASSOCIATESLLC

PO BOX 17707

PORTLAND, ME 04112

(207) 773-3132

Fax: (207) 773-4585

Email: pmm@hbohanmathers.com

represented by TODD S. HOLBROOK

BERNSTEIN, SHUR, SAWYER,
& NELSON

100 MIDDLE STREET

P.O. BOX 9729

PORTLAND, ME 04104-5029
207-774-1200

Fax: 207-774-1127

Email: tholbrook@bernsteinshur.com

JOHN G. OSBORN
BERNSTEIN, SHUR, SAWYER,
& NELSON

100 MIDDLE STREET

P.O. BOX 9729

PORTLAND, ME 04104-5029
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207-774-1200
Emalil: joshorn@bernsteinshur.com
ATTORNEY TO BE NOTICED



